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 1.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WINDSOR ROSEWOOD CARE CENTER LLC, et al. 
* TENTATIVE RULING: * 
 

Defendant Ricardo Sales’ motion for judgment on the pleadings is denied. 

1. Procedural Issue. 

Plaintiff argues that the motion is an improper motion to reconsider. 
 
Defendant Ricardo Sales moved for summary judgment on July 18, 2016. The motion 

was denied. (See Plaintiff’s RJN, Exh. A.) In its ruling the court noted, “According to the notice, 

the motion seeks summary judgment only on the basis that the first cause of action lacks merit.”  

Plaintiff had actually alleged 2 causes of action against Ricardo.  The motion failed to address 

the 2nd C/A for elder abuse.  The court found that the motion failed because Ricardo “[did] not 

provide any evidence as to the elder abuse claim and thus cannot meet his initial burden on the 

motion.”  Ricardo did not move for summary adjudication in the alternative.  “[A] motion for 

summary adjudication cannot be considered by the court unless the party bringing the motion 

for summary judgment duly gives notice that summary adjudication is being sought as an 

alternative to summary judgment, in the event summary judgment is denied. (Motevalli v. Los 

Angeles Unified School Dist. (2004) 122 Cal.App.4th 97, 114.     

 Even though the court did not have occasion to consider the merits of the 2nd C/A for 

elder abuse as alleged against Ricardo, Plaintiff argues that this motion is asking the trial court 

to decide the same matter previously ruled on, so it is a motion for reconsideration.  The Court 

disagrees.  The Court’s previous ruling was based on the manner in which the motion was 

noticed, not the merits.  Therefore, this motion does not seek reconsideration, because the 

claim was never directly considered. 

2. Merits. 

 Initially, the Court notes that Defendant Windsor Rosewood’s previous motion for 

summary adjudication was denied.  While this does not preclude Defendant Sales from filing 

such a motion, the analysis is similar.  In essence, the Court found that there was evidence that 

Plaintiff came to the facility with information indicating that she was a fall risk, that her initial care 

plan did not sufficiently address fall precautions, and that any fall precautions that were taken 

may not have been applied consistently.  Under those circumstances, a triable issue existed as 

to whether such conduct constituted “recklessness or oppression.”  Windsor Rosewood relied, 

as does Sales, on Worsham v. O’Connor Hospital (2014) 226, Cal.App.4th 331, 338, for the 

proposition that such allegations support only negligence, not a finding of elder abuse.  This 

Court disagreed, concluding that Worsham does not state a general rule that failure to 

implement “fall precautions” can never constitute elder abuse.  As this Court noted at that time, 

other cases support the conclusion that where a care provider knows of a particular need or 

requirement and fails to implement a proper care plan, recklessness may be inferred.  (Sababin 
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v. Superior Courdt (2006) 144 Cal.App.4th 81, 90, Fenimore v. Regents (2016) 245 Cal.App.4th 

1339-1350.)  Defendant Sales, as the Director of Nursing for the facility at the time, apparently 

had responsibility for these decisions. 

 Looking specifically at the relevant allegations of the First Amended Complaint (“FAC”) 

reveals as follows.  Plaintiff alleges Mr. Sales was the Director of the Nursing at Windsor 

Rosewood Care Center, with administrative authority and responsibility for the nursing services 

provided.  (FAC, ¶3.)  Mr. Sales had broad discretionary powers with respect to formulating and 

implementing policy.  (FAC, ¶5) When Plaintiff was admitted to Windsor Rosewood, on August 

13, 2013, her medical records from Kaiser were provided to Mr. Sales.  (FAC, ¶15.)  “Those 

Kaiser records reflect that MS. CRANDELL wore a bed alarm during the Kaiser hospitalization 

and that she was at risk for falls.”  (Id.)  Mr. Sales created a written plan of care and identified 

six focus areas.  One of the “focus areas” that he identified specifically stated that Plaintiff “is 

High Risk for falls r/t generalized muscle weakness, senile dementia with delusional depressive 

features, adult failure to thrive.”  All but one of these focus areas identified specific interventions 

for Windsor Rosewood to implement.  The focus area that did not identify interventions was 

Plaintiff’s high risk for falls.  (Comp., ¶16.)  On November 25, 2013, after Plaintiff had suffered 

two falls, Windsor’s staff entered specific interventions to address the high fall risk.  (FAC, ¶25.)   

 Plaintiff alleges the acts and omissions of Ricardo constitutes neglect done with malice, 

oppression, fraud, and recklessness, thus creating an “elder abuse” claim under Welfare and 

Institutions Code Section 15657.  “‘Recklessness’ refers to a subjective state of culpability 

greater than simple negligence, which has been described as a ‘deliberate disregard’ of the 

‘high degree of probability’ that an injury will occur [citations]. Recklessness, unlike negligence, 

involves more than ‘inadvertence, incompetence, unskillfulness, or a failure to take precautions’ 

but rather rises to the level of a ‘conscious choice of a course of action … with knowledge of the 

serious danger to others involved in it.’ [Citation.]”  Worsham v. O'Connor Hospital, supra, 226 

Cal. App. 4th at 337.   

   The FAC alleges that Plaintiff’s medical records presented upon her admission 
identified her as a fall risk, that Defendant Sales approved a care plan that specifically identified 
Plaintiff as having a “high risk” for falling, yet failed to adopt any interventions for addressing that 
risk.  It may turn out that this was merely a result of oversight or negligence.  But as a matter of 
pleading, it could support the inference of “recklessness,” because it sufficiently alleges that 
Sales quite specifically knew of this risk of harm to plaintiff, yet he approved a care plan that did 
nothing to address that risk, and therefore constituted a conscious choice.  This is materially 
different from simply alleging that he failed to ascertain the risk, or something else that might 
simply be deemed to fall below the standard of care.  The relative likelihood that a trier of fact 
would find that such facts constitute “clear and convincing evidence” of recklessness is not 
before the Court on this motion.  
 

3. Plaintiff’s Request for Judicial Notice 
 

 Plaintiff’s request for the court to take judicial notice of the following is granted in part 
and denied in part: 
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1. Order Re:  Motion for Summary Judgment by Defendant Ricardo Imson Sales, filed on 
August 18, 2016.   

2. Declaration of Pamela Sharkey, R.N., in Opposition to Defendant’s MSJ 
 

 Pursuant to Evidence Code § 452(c), the court takes judicial notice of its order re: 
Defendant Ricardo Sale’s MSJ, filed on August 18, 2016. 
 
 As to the Declaration of Pamela Sharkey, R.N., the court declines to take judicial notice 
of this document. The court may not take judicial notice of Pamela Sharkey’s declaration 
because it is reasonably subject to dispute. "Judicial notice is the recognition and acceptance by 
the court, for use by the trier of fact or by the court, of the existence of a matter of law or fact 
that is relevant to an issue in the action without requiring formal proof of the matter." (Lockley v. 
Law Office of Cantrell, Green, Pekich, Cruz & McCort (2001) 91 Cal.App.4th 875, 882.)  The 
underlying theory of judicial notice is that the matter being judicially noticed is a law or fact that 
is not reasonably subject to dispute. (Evid. Code, § 451.) “The appropriate setting for resolving 
facts reasonably subject to dispute is the adversary hearing.  (Ibid.) 
 

 
  

 2.  TIME:  9:00   CASE#: MSC14-01726 
CASE NAME: CRANDELL  vs.  WINDSOR ROSEWOOD 
HEARING ON MOTION FOR PROTECTIVE ORDER RE INSPECTION DEMAND 
FILED BY WINDSOR ROSEWOOD CARE CENTER LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendants’ motion for protective order is granted in part and denied in part.   

 Plaintiff wishes to inspect and make a videotape of the nursing station, plaintiff’s room on 

the day of her fall, and the hallway between the two.  Defendants respond that the room 

currently is occupied and the privacy interests of the patients outweigh the need for the 

discovery.  Plaintiff has established that the inspection likely will lead to admissible evidence, 

but this would not outweigh the patients’ privacy interests.  Defendants have failed to establish, 

however, that there is no reasonably convenient time when the patients in the room in question 

(or a similar room) would be out of the room, particularly given that there are regular mealtimes 

for which it appears that the patients would be out of the room, enabling the inspection to 

proceed without violating the patients’ privacy.   

 Accordingly, the Court orders that (1) Defendants are to ascertain times, during ordinary 

business hours, during which the patients will not be present in the room; (2) Defendants are to 

advise Plaintiff’s counsel of three different 30-minute time windows during which the inspection 

may be made, with at least 72 hours advance notice; and (3) Plaintiff’s counsel is to select one 

of the three options and make the inspection within the time provided. 
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 3.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL  vs.  JORDAN BRADSHAW 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JORDAN BRADSHAW 
* TENTATIVE RULING: * 
 
The hearing is continued until October 31, 2016 at 9:00 a.m. so that the parties may comply with 
their meet and confer obligations under California Code of Civil Procedure § 430.41, including 
filing a declaration pursuant to California Code of Civil Procedure § 430.41(3). 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIRONMENTAL CONTROL  vs.  JORDAN BRADSHAW 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ARMSCO INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Aramsco, Inc. (“Defendant” or 
“Aramsco”). Safety Environmental Control, Inc. and Safety Environmental Control of California 
(collectively, “Plaintiffs,” “Safety Environmental,” or “Safety”). The FAC pleads causes of action 
for: (1) breach of contract (against Defendant Jordan Bradshaw (“Bradshaw”)); (2) intentional 
interference with contractual relationship/inducement of breach of contract (against Aramsco); 
(3) violation of Uniform Trade Secret Act (Cal. Civ. Code §§ 3426 et seq.) (against all 
defendants); (4) intentional interference with prospective economic advantage (against all 
defendants); (5) unfair business practices (Cal. Bus. Prof. Code §§ 17200 et seq.) (against all 
defendants); and (6) breach of contract (against Aramsco). 
Aramsco demur pursuant to Cal. Code Civ. P. § 430.10(e) and (f) on the grounds that Plaintiffs 
fail to plead facts sufficient to state each cause of action. 

As a threshold matter, Plaintiffs contend that Aramsco failed to comply with California Code of 
Civil Procedure § 430.41 because their initial request to meet and confer was at the five day 
statutory deadline, the actual meet and confer was the day before the Demurrer was due, and 
the Demurrer was thereafter filed five days late. Plaintiff contends that as a consequence, the 
Court should order Aramsco to answer. Such a result would be inconsistent with the statute. 
See Code Civ. Proc. § 430.41(a)(4) (“[a]ny determination by the court that the meet and confer 
process was insufficient shall not be grounds to overrule or sustain a demurrer.”). 
Notwithstanding the tardiness of the Demurrer (and distinct from Line 3, where there was no 
effort to meet and confer at all), the Court considers the merits, below. 

Intentional Interference With Contractual Relationship (Second Cause of Action) 

An intentional interference with contractual relationship claim must allege: (1) an enforceable 
contract between plaintiff and a third party; (2) defendant’s knowledge of the existence of that 
contract; (3) defendant’s intentional acts or conduct, designed to induce a breach or interruption 
of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and 
(5) resulting damage. Reeves v. Hanlon (2004) 33 Cal.4th 1140.  
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Aramsco contends that the FAC fails to allege any intentional acts or conduct by Aramsco that 
were designed to induce Bradshaw’s alleged breach of his contract, and that Plaintiffs’ 
remaining allegations with regard to this cause of action are conclusory. Plaintiffs respond with a 
lengthy discussion of Reeves but fail to identify specific allegations in the FAC of Aramsco’s 
intentional acts or conduct, designed to induce a breach or interruption of the contractual 
relationship. In the absence of such factual allegations, the Plaintiffs fail to state a cause of 
action for intentional interference with contractual relationship. 

The demurrer to the second cause of action is sustained, with leave to amend. 

Violation of the UTSA (Third Cause of Action) 

A trade secret is “information, including a formula, pattern, compilation, program, device, 
method, technique, or process, that: (1) derives independent economic value, actual or potential 
from not being generally known to the public or to other persons who can obtain economic value 
from its disclosure or use; and (2) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.” Civ. Code §3426.1(d). 

Defendant contends that Plaintiffs misappropriation of trade secret claim fails because the FAC 
lacks specificity both with regard to Aramsco’s alleged solicitation and its alleged use of trade 
secrets obtained from Bradshaw. Defendant specifically contends that the trade secrets must be 
identified with particularity and that the FAC does not meet this pleading threshold. See Bresicia 
v. Angelin (2009) 172 Cal.App.4th 133, 147. 

Plaintiffs attempt to distinguish Bresicia fails. While it is true that the Court of Appeal in that case 
reversed a trial court’s sustaining of a demurrer to a trade libel claim, it is also true that the trade 
secrets in that case were described in far greater detail than the Plaintiff gives in the FAC. 

Plaintiffs describe the confidential and proprietary information at issue as “sales procedures and 
methodologies for engaging in the business and sale and distribution of environmental safety 
and abatement and materials, as well as environmental testing equipment and safety 
procedures developed by Plaintiffs” and “proprietary customer and supplier lists and pricing 
documents.” FAC at ¶ 15. The FAC also details a great deal of blinded and non-blinded 
information that was provided to Aramsco pursuant to discussions about a potential acquisition 
(FAC at ¶¶ 27, 30), but it is unclear whether Plaintiffs contend that said information is subject to 
trade secret protection.  

While these allegations may be sufficient to identify the trade secrets, there do not appear to be 
any allegations in the FAC which allege either independent economic value or reasonable 
efforts to maintain secrecy. In the absence of allegations regarding why this information is 
valuable or what Plaintiffs are doing to protect this information, the FAC does not allege 
sufficient facts to state a claim for trade secret misappropriation. 

The demurrer to the third cause of action is sustained, with leave to amend. 

Intentional Interference With Prospective Economic Advantage (Fourth Cause of Action) 

A claim for intentional interference with prospective economic advantage must allege (1) an 
economic relationship between the plaintiff and some third party, with the probability of future 
economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) intentional 
acts on the part of the defendant designed to disrupt the relationship; (4) actual disruption of the 
relationship; and (5) economic harm to the plaintiff proximately caused by the acts of the 
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defendant. Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1153. To 
establish a claim for intentional interference with prospective economic advantage, a plaintiff 
must plead that the defendant engaged in an independently wrongful act—an act that is 
unlawful or is proscribed by some constitutional, statutory, regulatory, common law, or other 
determinable legal standard. Id. at 1158-59. 

Plaintiffs fail to identify a single customer with particularity, relying instead on general allegations 
of “customers.” As a consequence, Plaintiff has not alleged the economic relationship or 
probability of future economic benefit required to state a claim for intentional interference with 
prospective economic advantage. Though unclear, Plaintiff appears to contend that the breach 
of contract is the independently wrongful act required to state a claim for intentional interference 
with prospective economic advantage. However, in the absence of allegations of economic 
relationships or probability of future economic benefit, Plaintiff has not alleged all the essential 
elements of this claim. 

The demurrer to the fourth cause of action is sustained, with leave to amend. 

Unfair Business Practices (Fifth Cause of Action) 

California Business and Professions Code section 17200, et seq. prohibits unfair competition, 
including unlawful, unfair, and fraudulent business acts. A plaintiff alleging unfair business 
practices under these statutes must state with reasonable particularity the facts supporting the 
statutory elements of the violation. Khoury v. Maly’s of California, Inc. (1993) 14 Cal.App.4th 
612, 619. Plaintiffs’ cause of action for unfair competition does not meet this standard. Plaintiffs’ 
complaint fails to state whether its claim against Aramsco is based on an alleged unfair act, an 
alleged unlawful act or alleged fraudulent conduct. There are separate lines of authority 
construing each of these three terms. Gregory v. Alberson’s, Inc. (2002) 104 Cal.App.4th 845, 
851. Plaintiff must identify the business practice(s) at issue and if applicable, the statutes, 
regulations or other law borrowed in support of an “unlawful” claim, the statutes regulations or 
other law to which any “unfair” claim may be tethered, and the misrepresentations or omissions 
that support any “fraudulent” claim.  

Furthermore, as drafted, Plaintiffs’ unfair competition claim appears to be based solely on 
Plaintiffs and the Defendants’ private contractual disputes regarding breach of their respective 
non-disclosure agreements. Moreover, Plaintiffs fail to allege that these private contractual 
disputes had some connection to competition or the general public.  

The demurrer to the fifth cause of action is sustained, with leave to amend. 

Breach of Contract (Sixth Cause of Action) 

Aramsco’s primary argument regarding Safety Environmental’s breach of contract claim against 
it is that the express terms of the NDA preclude Safety’s cause of action for breach, specifically 
as it relates to Aramasco’s alleged solicitation of Safety’s employees. In support, Aramasco 
points to Section 2.6 of the NDA attached to the FAC. Complaint Ex. D. That section reads in 
part that “[n]either party may, for a period of two (2) years following the Effective Date of this 
Agreement, directly or indirectly solicit, influence, entice any employee of the Disclosing Party to 
cease his or her employment relationship with the other Party[.]” The NDA was executed July 
13, 2012. Id. at 5. The Complaint alleges that Aramsco solicited the employment of two Safety 
warehouse workers in “the summer of 2014” and Bradshaw in 2015. FAC at ¶¶ 32, 59.  
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Safety argues that it would be improper for the Court to “interpret and determine the 
enforceability of the NDA between the parties” and relies on a decision regarding judicial notice 
and a decision regarding extrinsic evidence to an ambiguous lease. Neither comparison is apt. 
The terms of the NDA, which Safety attached to the complaint, are clear and unambiguous. 

By its own terms, the solicitation portion of the NDA expired on July 13, 2014. While the alleged 
solicitation of Bradshaw clearly falls outside of that timeframe, it is less clear whether the alleged 
solicitation of the two warehouse employees was before or after that date. As a consequence, 
while this claim for breach is foreclosed as to solicitation of Bradshaw, the FAC and the NDA do 
not foreclose this claim as to the two warehouse employees as a matter of law. 

Second, Aramsco alleges that Safety’s claim for breach of this NDA based on the alleged 
disclosure of blinded information of its customers and accounts receivable fails because Safety 
fails to allege that any of this information was created or maintained in secrecy or that the 
information derived any value from being secret. Aramsco relies on two cases in support, 
neither of which address the scope of NDA protection. Aramsco’s inherent assumption in this 
contention appears to be that only trade secret or competitively fresh information may be 
protected by a Non-Disclosure Agreement. This contention is not supported by any case law. 

The demurrer to the sixth cause of action is overruled. 
 
 

 

 5.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY  vs.  STATE FARM 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY REQUESTS 
FILED BY BELINDA LAWSHAWN DUBOSE 
* TENTATIVE RULING: * 
 
Defendant Belinda Dubose’s motion to compel responses to form interrogatories and request for 

production of documents is granted.  The record establishes that the discovery requests were 

properly served, that no responses were provided, and that numerous requests to meet and 

confer also received no responses.  Plaintiff is ordered to respond to the discovery requests, 

without objection, no later than October 24, 2016.  Defendant is to submit a competent 

declaration to the court no later than November 31, 2016, indicating whether Plaintiff has 

complied.  If Plaintiff has not complied, the Court will in all likelihood dismiss the matter on 

November 7, 2016, at the Order to Show Cause hearing. 
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 6.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY  vs.  STATE FARM 
HEARING ON OSC RE: WHY THE CASE SHOULD NOT BE DISMISSED FOR 
FAILURE TO APPEAR 8/18 & LACK OF PROSECUTION 
* TENTATIVE RULING: * 
 
The Order to Show Cause re dismissal is continued to November 7, 2016, 9:00 a.m.  (See #5.) 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY  vs.  STATE FARM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to November 7, 2016, 9:00 a.m.  (See #5.) 

 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00566 
CASE NAME: MASSIS  vs.  NESHEIWAT 
HEARING ON MOTION TO VACATE & SET ASIDE ENTRY OF DEFAULT & 
DEFAULT JUDGMENT  /  FILED BY AYMAN NESHEIWAT 
* TENTATIVE RULING: * 
 

 The motion to vacate is granted.  Defendants are ordered to file their answer no later 

than October 7, 2016. 

 Pursuant to Code of Civil Procedure section 473(b), Defendants move to vacate the 

default and default judgment entered against them.  The facts, as set forth in the declaration of 

defendants’ counsel and ascertainable through judicial notice of the documents in the Court’s 

file are as follows: 

 This action was filed on March 23, 2016.  Service was effectuated through substituted 

service on April 11 and April 12.  According to counsel’s declaration, he met with defendants in 

“early April,” and they advised him that actions either had been or might be filed against them.  

He agreed to represent them, but no retainer was signed.  He assumed that actions would be in 

San Francisco, and ascertained that there was an action pending in San Francisco, in which 

they had answered.  He was not aware of any action pending in Contra Costa County.  After 

being out of the office until June, he was advised by Mr. Nesheiwat that a default had been 

taken against him.  Thus, he asserts, the failure to answer was due to his failure to ascertain the 

existence of the Contra Costa action and assure that a responsive pleading was filed. 

 Plaintiff argues that this does not show an error by defense counsel, but that defendant 

gave his attorney incorrect information.  He also points out that counsel had not been officially 

retained at that point.  Service of the Contra Costa County action, however, was not effectuated 
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until April 11 and 12, which may have been after defendants met with counsel.  Thus, there is no 

reason to assume that they were aware of the action.  Of course, they might have contacted 

counsel immediately, but counsel was out of the office for a significant period of time.    

Defendants themselves, however, have not filed a declaration indicating why they did not 

answer, or otherwise explaining their conduct.  Plaintiff has a point that counsel’s conduct may 

not have been negligent at all, based on the information he was given.  Nonetheless, it appears 

that had defense counsel checked the register of actions in this county, instead of only in San 

Francisco, he would have been aware that this action existed, and could have taken steps to 

protect his clients.  This is sufficient “negligence” to entitle defendants to relief. 

 

 

 

 9.  TIME:  9:00   CASE#: MSC16-00792 
CASE NAME: MICHAEL DU  vs.  BRANDON C. OSMAN 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY BRANDON CHARLES OSMAN 
* TENTATIVE RULING: * 
 
  Before the Court is Defendant Brandon Osman’s Motion to Strike Portions of Plaintiff’s 
Complaint. Defendant’s motion to strike is denied. 
 

Plaintiffs, Micheal Du and his two minor children, have properly alleged facts to support a 
claim for punitive damages. A reasonable jury could find that asking Plaintiff to lower his 
window, subsequently identifying Plaintiff, and immediately driving his vehicle into Plaintiffs’ is 
“malicious” conduct that supports an award of punitive damages under California Civil Code 
section 3294 (c)(1), particularly given the allegations of some past difficulty between the parties. 
(Grimshaw v. Ford (1981) 119 Cal.App.3d 757, 808-09.) 
 
 

  

10.  TIME:  9:00   CASE#: MSL06-04457 
CASE NAME: INFINITY  vs.  MADISON 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY RICHARD L. MADISON JR. 
* TENTATIVE RULING: * 
 
Defendant’s declaration shows apparent grounds to set the default judgment under Code of Civil 

Procedure section 473(b), but is filed later than the six-month deadline allowed under that 

section.  Moreover, the motion must be denied because there is no proof of service on the 

opposing party.  The motion is denied, without prejudice, i.e., defendant may refile a new motion 

with proper service, and arguing any other grounds available, e.g., section 473(d) 

[void judgment]. 
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11.  TIME:  9:00   CASE#: MSL15-02396 
CASE NAME: SEREZLIS  vs.  HIBBARD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY ROBERT HIBBARD 
* TENTATIVE RULING: * 
 
The motion for judgment on the pleadings is denied. 

A motion for judgment on the pleadings is akin to a demurrer, and factual allegations outside the 

scope of the pleadings are not considered.  (Bufil v. Dollar Fin. Grp. (2008) 162 Cal.App.4th 

1193, 1202.)  Nor can a plaintiff defend by setting forth facts not included in the pleadings.  

Plaintiff has submitted her declaration attesting to a number of facts not set forth in the 

pleadings.  Accordingly, the declaration is stricken. 

The complaint alleges as follows: that Plaintiff lent Defendant $25,399.63 in 2012, and that “the 

loan was to begin repayment in August 2012, when Defendant began receiving social security”  

(Complaint, Attachment BC-1); that in August 2012 the parties agreed to modify the terms to 

provide that “Defendant would not be obligated to repay the loan until he was financially able to 

do so, and would continue to keep Plaintiff on his cell phone plan”; that Plaintiff paid a portion of 

the cell phone charge from 2012 to April, 2015; that in January of 2014, Defendant “repudiated 

the agreement, indicating that he would not be able to repay the balance…but would allow a lien 

to be placed on his house for the loan balance,” and that “Plaintiff agreed to do so.”  Finally, in 

May of 2015, Defendant repudiated the “agreement to secure the loan[.]”   

Defendant argues that the first agreement is time-barred, because the two-year statute on an 

“on demand” loan runs from the making of the loan, and that this was not affected by the 

“financially able” modification.  He further argues that the oral agreement to allow a lien is an 

agreement “regarding an interest in land” and therefore is barred by the statute of frauds.  

Finally, he argues that Plaintiff has not alleged breach of an agreement, because the complaint 

does not allege that Defendant has the ability to pay. 

Plaintiff responds that the 2012 modification concerning “ability to pay” means that the statute of 

limitations does not run until the debtor is able to pay, and that the complaint does not allege a 

failure to pay occurring two years before the complaint was filed.  She also contends that the 

statute of frauds does not apply. 

With respect to the August 2012 modification, a new agreement was created contingent on 

ability to pay, and no cause of action to enforce that agreement accrued until the defendant 

actually had the ability to pay.  (Van Buskirk v. Kuhns (1913) 164 Cal.472, 474.)  The complaint 

does not allege any such date.  Therefore, the statute of limitations claim fails as an attack on 

the pleadings.   

Indeed, Defendant argues that Plaintiff’s failure to allege that Defendant at any point has had 

the ability to pay is fatal to the cause of action.  This would be correct, but Plaintiff instead has 

alleged that in January of 2014, Defendant repudiated the agreement.  This allegation is a 

sufficient fact to state a cause of action for breach of the agreement.  Moreover, this also means 
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that the cause of action accrued in January of 2014, and therefore did not run until January of 

2016.  (The complaint was filed July 30, 2015.)  Thus, with respect to the August, 2012 

agreement, the complaint states a cause of action, and is filed within two years of the date of 

accrual. 

Defendant also alleges that the agreement to place a lien on the property is invalid because it 

was not supported by consideration.  It appears from the allegations, however, that it was 

supported by consideration:  Plaintiff agreed to accept the lien in exchange for giving up her 

right to collect the balance whenever Defendant was financially able to pay.  Finally, Defendant 

argues that the alleged agreement to allow a lien to be placed on the property is “an agreement 

for the sale of real property, or of an interest therein” within the meaning of Civil Code Section 

1624(a)(3).  While a lien apparently is an “interest in real property” within the meaning of the 

statute, the issue is whether this modification is an agreement for “sale” of that interest.  

Assuming, without deciding, that it is, the alleged facts support application of the “unjust 

enrichment” exception to the statute.  This applies where “defendant, having accepted the 

benefits of the oral contract, would be unjustly enriched by nonenforcement.”  (Witkin, Summary 

of California Law, Contracts, at section 409; Monarco v. LoGreco (1950) 35 Cal.2d 621, 623 

[where a party changed position based on the oral contract and other party would be unjustly 

enriched if the contract is not enforced, statute does not apply].) 

 

 

  

12.  TIME:  9:00   CASE#: MSL15-03456 
CASE NAME: BANK OF AMERICA  vs.  PASCUAL 
HEARING ON MOTION FOR SANCTIONS 
FILED BY MARY M PASCUAL 
* TENTATIVE RULING: * 
 
 On August 22, 2106, the Court granted the motion to compel discovery responses, and 

continued a ruling on the request for sanctions of $760.  The Court has received a declaration 

from William J. Wersinger, a client representative, indicating that the prior attorney (Rory Clark) 

never advised the client that there was pending discovery.  In addition, new counsel Genna 

Delany’s declaration states that her office did not learn of the motion to compel, or of the 

discovery until August 2, 2016, and that once they found out about it, it took more than one 

request to obtain a copy from defense counsel.  While it is clear to the Court that current 

counsel and the plaintiff acted diligently, and the fault lay entirely with the previous counsel, 

Mr. Clark, the fact remains that defendant was forced to incur $760 of expense unnecessarily.  

Plaintiff may wish to discuss this with Mr. Clark, but Defendant is entitled to her expenses.  The 

request for a sanction of $760 against Plaintiff is granted. 
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13.  TIME:  9:00   CASE#: MSN16-1416 
CASE NAME: RE ELIAS ISAAC ESPINAL 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT PAYMENTS  /  FILED BY ALLSTATE SETTLEMENT CORPORATION 
* TENTATIVE RULING: * 
 
Upon review of the petition and supporting documents, the Court finds that all requirements for 

approval are met, all required notices and disclosures have been made, that the transfer is in 

Mr. Spinal’s best interest, and is not unfair, unjust, or unreasonable.  Given the relatively short 

acceleration period (less than two years), the 8.5% interest rate is reasonable. 

 

 

  

14.  TIME: 10:00   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEEN 
(F/L) CASE MANAGEMENT / PRETRIAL CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to October 21, 2016 at 9 a.m. 
 
 

  

15.  TIME: 10:15   CASE#: MSC14-00826 
CASE NAME: ZUMBO  vs.  ZUMBO 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 
 

  

16.  TIME:  1:30   CASE#: MSC16-0508 
CASE NAME: O'DANIEL  vs.  AFSHAR 
SMALL CLAIMS COURT TRIAL 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 
 

 

 


